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MIKHAPOJIHE 'YMAHITAPHE ITIPABO Y MEXAHI3MI
3ABE3NEYEHHS BE3NNEKH Y MTEPIOJI 35POMHOT O KOH®JIKTY

MuixHapoaHe TpaBO BCTAHOBJIIOE HASBHICTh CTaHAAPTIB, AKUX 3000B’s3aHi
JOTPUMYBATUCS JE€PKaBH - CTOPOHU 30pOHMHOTO KOHGIIKTY Ta iX BIMCHKOBUMN
nepcoHai. L{iero yacTHHO MI>KHAPOJIHOTO TIpaBa € MpaBo BiliHU. B yMoBax MacoBux
NOPYIICHh IpaB 1 CBOOOJ JIOJUHU BaXKO NPHHHATH HOPMH MDKHAPOIHOTO
ryMaHiTapHOTo mnpaBa. [IpoTe iHIIOT anbTepHATUBU MIKHAPOJAHOMY T'yMaHITapHOMY
paBy HEMAE.

[IpaBo 30poiHUX KOH(QIIIKTIB - IIe MAragy3b MDKHAPOIHOTO T'yMaHITapHOIO
mpaBa, sSKa PEryjo€e CYCHUTbHI BIHOCHHHM MDK Cy0’€KTaMHU MDKHApPOJHOTO IpaBa
IOJI0 JOTPMMAaHHS TMpaBUJ BEACHHS BIMHM Ta 3aXHCTy XEpTB BIWHU (OKpeMHX
KaTeropiit ocid) mix yac 30poHHOr0 KOH(MIIKTY 3 METOI 3a0€3MeYnUTH T'YMaHHICTh 1
0OMEXHUTH HacWJIbCTBO. [IpaBo 30poHHHX KOH(IIKTIB TaKOXX HA3HBAIOTh IPABOM
BIiHM 1, B OUTBIII IUPOKOMY CEHCI, MDKHAPOJHUM T'yMaHITapHUM IpaBoM. [lepxkaBu
3000B’s3aHl JOTPUMYBATHUCS HOPM MDKHApPOJHOTO TyMaHITApHOTO IIpaBa Ta
OPUMYIIYBATH MIIJICTINX iM 010 JOTpUMYBATUCH IUX HOpM [1, ¢. 9].

MixHapoHe TyMaHITapHE MPABO CIPSIMOBAaHE Ha 3a0e3MeUYeHHs Ta 3aXUCT MPaB
JTIOIWHU K HaWBHIOiI MIHHOCTI. [IpoTe 3abe3neueHHs Ta 3aXWUCT MpaB JIIOAWHU B
MUPHUH Yac 1 mija 9ac 30poiHUX KOHQITIKTIB € PI3HUMHU. Y MUPHHI 9ac METOIO 3aXHCTY
MIpaB JIFOIMHM € BITHOBJICHHS MOpYIIeHUX mpaB ocoowu. [1ix yac 30poitHux KOH(]ITIKTIB
MPaBOBI HOPMH, SK1 3aXHINAIOTH MPaBa JIIOIUHU, MAIOTh 1HIIUHN, OUTBII IPEBEHTUBHUN
Ta OOMEXYBallbHUW XapakTep, HDK y MHPHUH dYac. AJpKe TpaBa JIOJUHU €
HEBITYy>KYBaHUMH, HETTOPYIITHUMH HABITh B YMOBax 30pOHHOTO KOH(DITIKTY.

Y mMupHuUi yac i mig yac 30poHUX KOH(IIIKTIB HEOOXiTHO IMOBaKATH TaKi BHJIH
MpaB: MPaBO Ha KUTTS; 3a00poHA TOPTYpP, HEIIOJCHKOTO Ta TaKOTO, IO MPUHUKYE
T1IHICTH, TOBOKEHHS YH MMOKapaHHs; 3a00poHa padCcTBa Ta MPUMYCOBOI IIparli; MpaBo
Ha CcBOOOAY JyMKH, COBICTI Ta penirii; 3a00opoHa AMCKpUMIiHAIIi; MpPaBO Ha
CIpaBeNIMBHIA Cya;, 3a00pOHA HECaHKI[IOHOBaHOTO apemTy. l[Ipore B ymoBax
30pOMHOTO KOH(ITIKTY Aep>KaBU MOXYTh BXKUBATH 3aXO0/I1B III0OJ0 0OMEKEHHS OKPEMHX
BH/IIB MIPaB JIIOIMHHU.
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OCHOBHUMH NPHUHIMIAMU MDKHApOAHOTO TYMaHITapHOTO MpaBa €: TyMaHi3alis
30pOHMX KOH(JIIIKTIB; 0OMEKEHHS BOIOIOUHMX CTOPIH Yy METOoAaXx 1 3aco0ax BeIEHHS
BIHHM; MDKHApOAHO-TIPABOBUI 3aXHCT KE€PTB BiifHH; OXOpOHA LUBUIBHUX OO0’ €KTIB 1
KyJbTYPHUX I[IHHOCTEH; 3aXUCT IHTEPECIB HEUTpPaJbHUX AEpPKaB; NOTPUMAaHHS IpaB
JIOJIMHU BIMCHKOBUMH YacCTMHAMHU T Yac 3a0€3MEeUeHHs] TPOMAJICHKOTO TOPSJIKY;
3a00pOHa 3amoIISTHHS MPOTUBHUKY IIKOAW, HECYMICHOI 13 3aKOHHOIO METOIO BIMHU —
3HUIIEHHSM a00 0c1abJIeHHSIM HOT0 BIICBKOBOT MOTYTHOCTI.

Cepen HaWBaXJIMBIIMX MDKHAPOAHUX JOrOBOpPIB — 4oTHpU KEeHEBChKI
KOHBEHII11 PO 3aXUCT *epTB BiitHU Bix 12 ceprug 1949 poky Ta 401aTKOB1 IPOTOKOIH
10 HuX. BoHM yTBOPIOIOTH «OKEHEBChKHI 3aKOH», METOIO SIKOTO € 3aXHCT KEPTB BIfHH.
[cTopryHO BiI HBOTO BIIOKPEMITIOETBCA «Taa3bke IMpaBO», SKE 3A€OLTBIIOTO
CTOCY€EThCSI 0OMEKEHHS 3ac001B 1 METO1B BeJICHHS BiitHU [2, ¢.13].

Boanouac cywacHi ctaHgapTH MDKHapOAHOTO T'YMaHITAPHOIO MpaBa MICTATHCS
HE JIUIIC y 3a3HAYCHUX JBOX BUAAX MDKHAPOJHUX JOTOBOPIB, a  y MIKHApPOJIHHUX
3BrUasx. MDKHApOJHE 3BHYAEBE IMPABO CKJIAJAETHCS 3 HOPM, SIKi BUIUIMBAIOTH 13
«3arajxbHOI MPAKTUKHU, TPUUHATOT SIK MIPABOY» Ta ICHYIOTh HE3aJIEKHO BiJl JOTOBIPHOTO
npaBa. 3BUYAEBe MDKHApPOJHE TyMaHITapHE MPaBO Ma€ BUpINIANIbHE 3HAYCHHS B
CydacHUX 30pOMHHX KOH(JIIKTaX, OCKLJIbKHM BOHO 3allOBHIOE MPOTAIMHH, 3aJIUIIEH]
JOTOBIPHUM TIPABOM, 1 TUM CaMUM 3MIITHIOE 3aXKCT, IO HA/TA€THCS )KEPTBAM.

Po3pi3HsitoTh ABa BUAM 30pOHMX KOH(DIIKTIB: MIKHAPOJHI Ta HEMIKHAPOIHI.
BinOyBaeThcst MibKHapOAHUN 30pOHHMUI KOHMIIKT MIXK JAepiKaBaMHU.

MixHapoaHuii 30poitHNNi KOH(IIKT TaKOk BKIIFOYAE OKYTAIliI0, HE3aJIEKHO BiJl
TOTO, YU 3YCTPIYAETHCA BOHA 31 30poWHUM oOmopoM. 30poHHUNA KOHQIIKT
HEMDKHApPOJHOTO XapakTepy BiIOYBAa€ThCS Ha TEPUTOPIi OMHIET AEpiKaBU, MIiX
30pOMHUMH CcHUJIaMU JIEp>)KaBU Ta AHTUYPAIOBUMU cuilaMu abo MK 30podHUMU
rpymnamu.

30poitanii KOHGIIKT Ha TepuTopii YKpaiHu, BIAMOBIAHO O 3arajibHOi CTATTI 2
KeneBcbkux koHBeHIIIN Bif 12 cepriasa 1949 poky, kBamidiKyeThcs K MIKHAPOTHUN
30poinuii koHDIIKT MK Pociiickkoro Denepariero Ta Ykpainorw: gk moa0 Kpumy
(okymartis, sika He 3ycTpijia 31 30pOHHUM OITOPOM) Ta IIOJI0 THIITUX TEPUTOPii YKpaiHu
[3, c. 82].

VYci yotnpu JKeHeBChbKi KOHBEHIIIT MPO 3aXWCT KEePTB BiHU Ta JlogaTkoBuii
MpOTOKON | 10 HHUX 3aCTOCOBYIOTHCS JO MDKHApOAHHX 30poitHUX KOHGIKTIB. Jlo
HEMDKHAPOJIHUX 30pONMHUX KOH(QIIIKTIB 3aCTOCOBYETHCS 3HAYHO MEHIIUN OOCAT
JIOTOBIPHUX HOPM — 3arajbHa cT. 3 JKeHeBCchKOT KOHBEHITIT PO 3aXKCT KEPTB BiifHU Ta
II. momatkoBui mpoTokoa a0 HuUX. CtarTs 3 € CHUIBHOK s BCiX JKEeHEBCHKUX
KOHBEHIIIM 1 MICTUTh TIEPeJiKk OCHOBHUX MpPaBWJ, SKI TOBUHHI 3aCTOCOBYBATHUCS ITiJT
gac Oyib-IKOro 30poiiHOro KoHQuikTy. MOro Takok HA3MBAOTh «MiHIMaTbHHM
TYMaHITApHUM  CTaHIAPTOM». buUIbIIiCTh HOPM  3BHYAEBOTO  MIDKHAPOJHOTO
IryMaHITapHOTO MpaBa 3aCTOCOBYIOTHCS JI0 IBOX THITIB KOH(ITIKTIB [4, ¢. 317].

MixHapoaHe TyMaHITapHe NpaBO y 30pOMHUX KOHQIIKTaX MIKHAPOAHOTO Ta
HEMDKHAPOJHOTO (BHYTPIIIHBOTO) 3HAYEHHS BIJ MOYaTKy /A0 NOJOJAHHA BCIX
HACJIJIKIB, HE3aJEKHO BiJ OTOJOIICHHS YW BHU3HAHHSA CTaHy BiIMHU. MiKHapoaHE
ryMaHITapHEe MpaBo HE 3a00pOHsE€ BEACHHS BiIMHHW, HE CYIWUTh IPO 3aKOHHICTH YU
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HE3aKOHHICTh 30pOHHOT0 KOH(IIIKTY, MOKE OJHAKOBO 3aCTOCOBYBATHUCS 5K /10 KEPTBH,
TaK 1 JO arpecopa, 1 He BHMarae B3aeMHOCTI. J[Ji1 3acTOCyBaHHS MDKHApOJIHOTO
IYMaHITapHOTO TIpaBa HE Ba)XJHUBO, XTO € IHINIATOPOM KOH(JIIKTY, ajge BOHO HE
J03BOJISE AepKaBaM 3a OyJb-IKMX YMOB IIOPYIIYBAaTH CBO1 MI>KHApO/IH1 3000B’ I3aHHS.
Opnnak e(peKTUBHICTh IBOI'O «BOEHHOT'O CTAHY» HIKOJIM HE 0yJia BUCOKOIO.

MixHapoaHe rymMaHiTapHe IpaBo 3000B’s3aHI JOTPUMYBATUCS BCl CTOPOHH Ta
Y4aCHUKU 30pOHHOT0 KOH(IIKTY: arpecop, *epTBa arpecii, 30poifHi CHIIH JIepKaBU Ta
pi3H1 HEYpsA0B1 30poiiHI (hOpMyBaHHS.

MikHapoaHe TyMaHITapHE TMPaBO XapaKTEPU3YETbCS BIICYTHICTIO YITKOL
NpaBOBOI pErJIaMEHTaIlii OKPEeMHUX CIIOCOOIB BEIEHHS BiHM, HANPUKIAT SAEPHOT
30poi; 3alTyTaHICTh 1 HEYITKICTh IOPHIWYHOI BIANOBINaIbHOCTI CyO’€KTIiB, SKi
NOPYIIyIOTh ~ CTAaHAAPTH; JEKIApaTHUBHHUI  XapakTep HOPM  MIXHApOJHOTO
rymasitapHoro mnpasa. [Ipy 1pomy IHIIOTO 1HCTPYMEHTY, SIKMM Ou OOMexXyBaB
HACWJIbCTBO 1] Yac 30poHMX KOH(IIIKTIB 1 3a0€3MeuyBaB 3aXUCT OKPEMHUX KaTeropin
oci0, JIOACTBO He BHUpPOOWIO. MDKHApOAHE TyMaHITapHE TMPaBO CTOCYETHCS
JI03BOJICHHUX 3ac001B 1 MeTO/11B BeJleHHs BiitHM (I"aa3pke mpaBo), a TAKOXK 3aXUCTY MPaB
JIFOJIMHM MiJ] Yac 30poitHoro koHGmikTy (JKeHneBchke mpaso) [2, ¢. 29].

OCHOBHI TIpaBa JIFOJJUHU € HEBiJl’€MHOI YaCTHHOKO ICHYBaHHS KOKHOI JIIOJUHM,
HE3aJIe)KHO BiJ 11 MOXO/KEHHS YM CTaTycy. ToMy B «cTaHAapTax» IHMX TNpaB Ha
NEePIINI TUIAH BUCYBAETHCSI HEOOXITHICTh (DOPMYITIOBAaHHS HAHOUIBII YHIBEPCATIBHUX 1
CKJIATHUX TpHHIMIIB. JloriyHO, 1m0 Taki 0a30BI HOPMH MOXYTh 1 IMOBUHHI OyTH
BCTAHOBJICHI caMe Ha PIBHI MDKHapOJHOTO IpaBa, 3a0e3Medyroud THM CaMHM iX
riobasibHe BU3HAHHS Ta 3acTOCyBaHHA. LI KOHIeNIs MigKpecIoe HE JIUIIe
BXUIMBICTh MDKHAPOJHOTO MpaBa y 3axUCTI NpaB JIOAWHM, a ¥ HOro poiib y
dbopMyBaHHI €IMHOTO MPABOBOT'O MPOCTOPY, A€ TIAHICTH 1 MpaBa KOXHOI JIIOJAWHU €
HAMBHINOIO I[IHHICTIO, BU3HAHOIO Ta 3aXHIIEHOIO BCiM cBiTOM [5, ¢. 388].

JlocsrHeHHsT Teopii mpaBa BKa3ylOTh Ha HEOOXITHICTh KOMIUJIEKCHOTO 3aXHCTY
ocobu mia yac 30poitHMX KOoH(IiKTIB. Taka TpaHcdopmarisi mpaBoBOI MapagurMu
HiKpecinia HEPO3PUBHICTh PI3HUX aCIEKTiB T'YMaHITapHOTO IMpaBa Ta iX KIIOUYOBY
pOJIb Yy pealisgX Cy4acHUX BIiHCHKOBHUX KOH(IIKTIB. Takuii pO3BHUTOK IPABOBOTO
MUCJICHHSI TPU3BIB 70 YCBIAOMIIEHHS HEOOXITHOCTI KOMIUIEKCHOTO MiAXOIy, IO
BPaxOBY€ B3a€MO3B’ 30K MIXK PI3SHUMH TalTy3sIMU T'yMaHITapHOTO TipaBa. Lle po3yminus
Ha0y70 0cOOMMBOT aKTyaTbHOCTI B YMOBAaX CKJIQJHMX 1 0araToOBUMIPHUX KOH(IIKTIB
Cy4acHOCTI.

Cnin 3a3naunTy, 1m0 JKeneBcbki KoHBeHII 1949 p. cTanu BaXJIMBUM €TaIroM Y
PO3BUTKY MDKHAPOJHOTO TYMaHITapHOTO TipaBa micist Jpyroi cBiToBoi BiitHH. BoHM
BIIEpIIIE B iCTOpPIi MPEACTaBHIN JCTAIBHHUI MEpeiK JisHb, SKi KBaNI(DIKYIOTBCS K
BIICHKOBI 310YMHH. Lli KOHBEHIIIT CKIaAal0ThCs 3 YOTUPHOX OKPEMHX JOKYMEHTIB: 1.
KoHBeHI1i1 mpo MOJIMIIEHHS A0J1 MOPAaHEHHWX 1 XBOPUX y MAIIOYMX apMisx; 2.
KonBen11is mpo nosminieHHs 10511 TOpaHEeHUX, XBOPHUX 10¢i0, K1 3a3HaIN KOpaOeIbHOT
aBapii 31 ckjagy 30poiHux cui Ha Mopi; 3. KOHBEHIlsE MpO MOBOJKEHHS 3
BilicbkoBononoHeHUMH; 4. KOHBEHIIIS MPO 3aXMCT HMUBUIBHOIO HACEJIEHHS MiJ 4ac
BiliHHU.
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XKenecbki koHBeHIIi 1949 poky, O€3CYMHIBHO, 3pOOWIM PEBOMIIOLIIO B
MDKHapOJHOMY T'YMaHITapHOMY IpaBl, J€TalbHO OMUCYIOUU «CEPHO3HI MOPYIIEHHS
NpaBWJl BIMHU B KOXXKHOMY 3 YOTUPBOX JOKYMEHTIB. Lli mopyieHHs, sKi CbOTOIHI
OJIHO3HAYHO KBaJI(PIKYIOTbCA SIK BIMCHKOBI 3J0YMHHU, CKJIAJd OCHOBHY IPaBOBY
OCHOBY [UIsl iX BHUABJICHHS Ta MPUTATHEHHS [0 BIANOBILAAJIBHOCTI, LIO CTaJIO
BU3HAYAJIBLHUM €TaroM y BIOCKOHAJEHHI MEXaHi13MIB 3aXUCTY MpaB JIFOJAUHU Tij Yac
30pOMHMX KOH(DJIIIKTIB.

HarmionanbHa ctpaterist y cdepi npas JIOJIUHA OJHUM 13 CTPATETIYHUX HAPSIMKIB
BU3HAYaE, 110 «OKUTTS KOXKHOI JIIOAUHU B YKpaiHi nepedyBae mij I€EBUM 3aXUCTOM 1
IPABOBUM 3aXHCTOM JIE€P’KaBH, ICHYIOTh €()EKTHUBHI MEXaHI3MU BiJUIKOAYBAHHS
IIKOJIM Ta MPUTATHEHHS IO FOPHIWYHOI BIAMOBIIAIBLHOCTI 3a MOPYIICHHS MpaBa Ha
KUTTS» [3, ¢. 83].

[Ipote B ymoBax 30poiiHoi arpecii Pociiicbkoi Denepariii 3a0e3nedeHHs mpasa Ha
KUTTS JIFOJIMHU Hapasi € HaWMEHII 3aXHIIeHUM. 3a JaHUMU MOHITOPHHTOBOI MicCii
OOH 3 npas nroaMHM, 3 MOMEHTY NMOBHOMAacIITaOHOro 30poitHoro Hamany Pociiichkoi
Odenepartii Ha YkpaiHy B YkpaiHi 3adikcoBaHo moHaiimenmie 10 Tuc. BUNAIKIB
3aru0eri MUBIILHOTO HACEJICHHS, Y TOMY YHCi moHaa 560 mireii [5, c. 390].

HesBaxkaroum Ha Te, 110 CHOTOJIHI MIKHAPOJHUM CHIBTOBAPHUCTBOM PO3POOJICHO
KOMIUIEKC MDKHApOAHUX akTiB y cdepi MDKHApPOJHOTO MpaBa MpaB JIIOJAUHU Ta
MDKHApPOIHOTO TYMaHITapHOTO IMpaBa, KOJIHOTO MDKHAPOJIHOTO JOKYMEHTA, SIKUW Ou
BCTAaHOBJIIOBAB MEXaHI3M B3a€MO/IIi HOPM IIMX JBOX rajy3eil, Hemae. MiXXHAPOIHOTO
mpaBa B yMOBaxX 30pOHHOTO KOH(IIKTY.

Cepiio3HI TOpYIIEHHS MDKHAPOJAHOIO TyMaHITAPHOTO TIpaBa Ha3WBAIOTHCS
BOEHHMMH 3JIOYMHAMH, a 3TiIHO 3 JKeHEeBCHbKMMHU KOHBEHIISIMU 32 iX BUYMHEHHS
nepeadbayeHa KpUMIHAJIbHA  BIANOBIJAIBHICTE 0ci0 Ha HaIlOHAIHPHOMY Ta
MDKHapoaHOMY piBHAX. lle o3Havae, 1m0 Ha 3J0YMHIIB MOMIHUPIOETHCS TPUHITUTI
YHIBEpCAJIbHOI FOPHUCAMKIII, BIAMOBITHO 1O SKOro Oyab-fKa Jep)kaBa MOXKE
OPUTATHYTH JIO KPUMIHAJIBHOI BIAMOBINAIBHOCTI 0CO0y, BHHHY y BYHWHEHHI
BIMICHKOBHX 3JIOYMHIB, HE3aJEKHO BiJl MICI BUMHEHHS 3JIOYMHY Ta HaIIOHAJBHOCTI
cy0’€eKTa 370YMHY YU HOTO *KepTB. TepMiH JaBHOCTI HE MOIIUPIOETHCS Ha BIHCHKOBI
3JI0YUHH.

Mexani3M BIATOBITATIBHOCTI 32 MOPYIICHHS HOPM MIXKHAPOHOTO T'YMaHITAPHOTO
mpaBa 3HAXOAUTHCS TMEPEBAXHO T03a TaIy3eBUMH paMKaMH — HIEThCS IIPO
BIJIMOBIJATBHICTH JIepkaB 3araioM. Pi3u4H1 0cO0M HECYTh MIXKHAPOIHY KPUMIHAIBHY
BiIMMOBITAJIBHICTD 3a BIHCHKOBI 3JIOYMHU TIepe]i MIKHAPOIHUM KPUMIHATBHUM CYIO0M,
Mixuapogaum cynqom OOH Ta MKHApOAHUMHU KpPUMIHAJIBHUMHU TPpUOyHAJIaMH, SKi
9acTO 3MYIICH] 3BEPTATHUCS IO MI>KHAPOIHOTO 3BUYAEBOTO TYMaHiTapHOTO 1pasa [ 1, c.
67].

[IpaBo Vkpainm Ta MDbKHapogHe TIpaBo, OE3CYMHIBHO, TMepeOyBarOTh Yy
MOCTIMHOMY  B3a€MO3B’si3Ky Ta  B3aemofii. Cporogni HaWOUTBIIMIA  BITUB
MDKHApOJHOTO MpaBa HA HalllOHAJIbHE MPaBO MPOSBISIEThCA came y cdepi mpas i
cBoOOn moauHu. B ymoBax 30poitHOro KOoH(IIKTYy 3a0e3MeueHHs mpaBa Ha KUTTS
JIOJIMHU PETYITIOETHCS JBOMA TaTy3sIMU MIKHAPOJIHOTO TIPaBa, a caMe MIKHAPOTHUM
MIPaBOM MpaB JIIOJUHU Ta MDKHAPOJHUM T'yMaHITApPHUM IMPABOM, fKl, K MPABUIIO, €
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YaCTMHOI MDKHApPOJHOI CUCTEMU MpaB JIOJMHU. 3axucTy. OJHAK MpaBO Ha JKUTTA
3QJIMIIAETHCST HAUMEHII 3aXMILEHUM B YMOBax 30pOMHOIO KOH(JIKTY, OCKLIbKU
JOTPUMAHHS NPHUHLMIIB MDKHAPOAHOTO TyMaHITApHOrO NpaBa (MPUHLMIIIB, IO
oOMexXyroTh BUOIp 3acO0IB 1 METOAIB BEJEeHHS OOWOBMX [id; MPUHLMUIIB, IO
3a0€3MeuyloTh 3aXUCT YYaCHHKIB OOMOBHMX Jiif) 1 ocoOu, siki HE OepyTh ydacTi B
00MOBHX JISX 1 T.J.) pOCIACHKOIO (Peaepallito MOBHICTIO HEXTYETHCS.
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